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MEMORANDUM OPINION

Thisis an appea by the employee challenging the correctness of the trial courts granting
summary judgment for the employer. Thetrial judge correctly defined the issuebefore him as:

Whether aclaimant isentitled to workers compensation benefitsfor aninjury which
occurred during a trip to the doctor's office that was necessitated by a previous
compensableinjury and occurred asthe claimant was crossing the parking | ot to enter
the office.



The facts are undigputed.! The employee received medical treatment for a compensable
inj ury, but continued working. Thetreating physician ordered an EM G test for possiblecarpal tunnel
syndromeand referred her to Dr. Bradburn. The employer, Wal-Mart, madean appointment for her
to see Dr. Bradburn on September 23, 1996 for thetest. On that day, the employeefirst went to Wal-
Mart to obtain aform to be signed upon completion of the EMG test. She then drovedirectlyto Dr.
Bradburn's office. After thetest, sheasked Dr. Bradburnto signtheform, but the doctor told her that
Dr. Polk, thereferring doctor, should sign it. She then droveto Dr. Polk's office. Dr. Polk thought
that Dr. Bradburn should signtheform. On her returnto Dr. Bradburn's office, arunaway van struck
her as she crossed the street toward Dr. Bradburn's officefrom the parking lot. Shewasinjured. Is
that injury compensable under the workers' compensation act? On motion for summary judgment
the trial judge answered the question in the negative.

Decisions granting summary judgment are not entitled to a presumption of correctness on
appeal. An appellate court must view the evidence in the light most favorable to the nonmoving
party and must draw all reasonableinferencesin the nonmoving partiesfavor. A summary judgment
shouldbeaffirmed onlyif the undisputed factsand the conclusionsreasonably drawn thereof support
the conclusion that the moving party is entitled to ajudgment as amatter of law. See Tenn. R. Civ.
P. 56 and Byrd v. Hdl, 847 SW.2d 208 (Tenn. 1993).

Injuries "arising out of and in the course of employment” are covered by the workers
compensation law. See Tenn. Code Ann. § 50-6-102(a)(5). Tenn. Code Ann. § 50-6-204(a)(1)

requires the employer to furnish to the employee such medical and surgical treatment "as may be

The parties entered into ajoint stipulation of material facts. Thetrial judge and both parties
agreed that the issue was one of law.
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reasonably required” by the compensable injury. Thus, the appellant argues, the injury received by
the appellant, on a visit to the doctor at her employers direction for a prior on-the-job injury is
compensable.

Not so says the appellee. Thisisnot the kind of accident that could have reasonably been
contemplated by the employer at the time of hiring and therefore this injury does not arise out of
employment and is not compensable. The appellee correctly states that the employee must show
both that the activity was "in the course of employment” and it is an injury "arising out of"
employment. The phrase"arising out of" and "in the course of" are not synonymous. "Arising out
of" refers to the origin of the injury, while "in the course of" refers to the time, place, and

circumstancesof theinjury. SeeLollarv. Wal-Mart Storesinc., 767 SW.2d 143, 144 (Tenn. 1989).

In determining the coverage of the Act the court gpplies the rule of construction in Tenn.
Code Ann. § 50-6-116 that the Act be considered remedial and isto be constructed liberally in favor
of claimants and that any reasonable doubt as to coverage should be resolved in favor of claimants.

See Grump v. B&P Construction Co., 703 SW.2d 140, 144 (Tenn. 1986)("we are required to

construe the Workers Compensation Law liberally in favor of the employee and in furtherance of

the sound public policy that dictated the legislation") and Knox v. Batson, 399 SW.2d 765, 772

(Tenn. 1966)(workers compensation statutes are to be liberally construed and doubt as to whether
the injuries arose out of or in the course of employment be resolved in favor of theemployee”).
The employer made the appointment for the employee to see the doctor for purposes of
conducting thetest. The employeedroveto Wal-Mart to pick up theform and then to the doctor and
then wasinjured whenshe was struck by avehicle on herway back toDr. Bradburn'soffice. Atthe

timeof her injury she wascarrying out her employer's directive related to the employer's obligation
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tofurnishtothe employeesuch medical treatment asmay bereasonablyrequired by her compensable
injury. Thecourt findsthat thisinjury took place within the course of her employment. See Hudson

V. Thurston Motors Lines, Inc., 583 SW.2d 597, 599 (Tenn. 1979).

The second issue is whether this injury arose out of the appdlant's employment. That, in
turn, isrelated to ashowing of (1) acausal connection between the employment andtheinjury or (2)
arisk incidental to or particular to theemploymert. Thus, workers compensation benefitsaredenied
those injured by risk common to all members of the community. However, case law in Tennessee
supportsthe conclusion that the risk to which this appell ant was exposed comeswithin the so called
"street risk" doctrine and is the kind of risk from which the workers' compensation law provides

coverage. SeeHall v. Mason Dixon Lines, Inc., 743 S.\W.2d 148, 151 (Tenn. 1987) and Hudson v.

Thurston Motor Lines, Inc., supraat 602 (injured in parking lot adjacent to street).? Tennessee has

long held that if the employer requires the employee to be on the street, then an injury as a
conseguence of a street risk is one"arising out of* the employment.

Wal-Mart argues that this caseis controlled by Jonesv. Huey, 210 Tenn. 162, 357 S.W.2d
47 (Tenn. 1962). That case, however, isclearly distinguishable. InHuey the employeehad suffered
aemployment related back injury and wasat home recuperating. While at home the employee was
killed in a tractor acddent. His wife sought benefits contending that the use of the tractor was
necessitated by the needfor firewood and that in turn the empl oyee was unableto operate thetractor

properly because of his disabling condition from the prior work related injury. The court in Huey

“Hudson contains a detailed discussion, without resolution, of the different approaches
recognized by the courts and commentatorsin determining whether or not an injury arises out of the
employment. Hudson supraat 599-600. Perhapsthe crypticlabel of "sufficient nexus" between the
injury and employment is an appropriate expression of theruleto be applied on acase by case basis.
Id. at 603.
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found that the second injury was simply too attenuated and remote from the work related injury to
be considered arisng out of the employment. During the courseof the decision, the Supreme Court

contrasted thefactsin Huey to the New Y ork case of Goldberg v. 954 Marcy Corporation, 276 N.Y.

313, 12 N.E.2d 311 (1938) where compensation was allowed an injured employee during atripto
the doctor's office which was necessitated by a previous compensable injury. The court
distinguished the Goldberg situation and pointed out that its holding differed from Huey in that in
Goldberg "the fall occurred whilethe claimant, pursuant to the directions of her employer, was on
her way to the doctor.” Huey, Id. 210 Tenn. at 168. Inferentidly Huey lends support to the
appellants position.

Support for the appellant isalso found in the "speaal errand rule” If an employeeissent on
an assignment or misson at the direction of the employer and isinjured during this errand it is
usually found that this is within the course and scope of employment. This principleisillustrated

in Stephens by Stephensv. Maxima Corporation, 774 SW.2d 931 (Tenn. 1989). In Stephensthe

employee took the occasion of her lunch break to go home to pick up a questionnaire that the
employer required her to complete. On theway back shewaskilled in an automobileaccident. The
court found that this accident was not within the "special errand rule" because the questionnaire
could have been retrieved at any time. The court emphasized that "upon review of the record the
evidence does not establish that her employer had instructed, directed, required, or even suggested
that the employees return home to get the PDQ forms.” Id. at 934. Thus, if asin this case, the
employer had instructed, directed, or required that the employee make the trip, Stephens supports
the contention that the accident would have arisen out of the employment relationship.

The case of Southern California Rapid Transit District Inc. v. Workers Compensation
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Appellate Board, 588 P.2d 806 (Cal. App. 1979) isillustrative of decisions from other jurisdictions

which support this conclusion. The employee suffered a work related injury. Five months later
while still off work he was injured in an automobile accident during a trip back home from his
employer after delivering a required medical release which he had just obtained from his treating
physician. He had been told to obtain the medical release as a condition of his returning to work.
Thissecond injury was compensabl e as a consequence of theprior injury. The court held that there
was evidence to sustain a finding that the employee was within the "special mission” exception to
the "coming and going" rule since he was on a business journey undertaken at the request of his
employer.

Here, thefactsaresimilar. Theappointment with the doctor was made by theemployer. The
employer was under aduty to provide medical treatment. Theform to befilled out was supplied by
Wal-Mart to be provided at the conclusion of the medicd test.

The California case cited above is consistent with the general rule.

When an employeesuffers an additional injury because of an accident in the course

of ajourney toadoctor's office occad oned by a compensable injury, the additional

injuriesare generally held compensable. If thejourney takes placeimmediately ater

the first injury occurs, the chain of causation is most readily visible, as when an

employee was being rushed to the hospital following a compensable injury and

sustained further injury whenthe ambulance wasinvolved in acollision. But, quite

apart from the element of immediacy, afall or automobile accident during atripto

a doctor's office has usually been considered suffidently causally related to the

employment by the mere fact that a work connected injury was the cause of the

journey, without any necessity for showing that the first injury in some way
contributed to thefall or accidert.

Larson, Larson's Workers Compensation Law § 10.07 [Accident During Trip To Doctor's

Office](CD ROM 2000). See also Woodrum v. Premier Auto Glass Co., 660 N.E.2d 491 (Ohio




1995) and Immer and Company Vv. Brosnahan, 152 S.E.2d 254 (Va. App. 1967).}

The appellee cites several casesfrom other jurisdictionsin support of the view that injuries
received while on the way to receive medical treatment for a compensable injury are not

compensable. The most recent of these cases isBear v. Anson Implemernt Inc., 976 SW.2d 553

(Mo. App. 1998). InBear the employee had received awork related injury but had returned to work.
On the day of the second injury he was released from work early in order to keep an appointment
with hisauthorized physician. Heattended theappoi ntment and then drove home. Ontheway home
hewasinan automobileaccident. The court determined that the employees' injury from the accident
was not compensable. The court acknowledged that the "recognizabletrend” supportsafinding that
the injury arose out of or was incurred in the course of employment. The court, however, was
concerned about adheringto the rule of no compensability for driving to and from work. The court
acknowledged that an injury on the way to the doctor might be compensable but not when the
employee stopped for the appointment on his way home. The court recognized the generd rule
contained in Larson's Workers Compensation Law:
Furthermore, we have reviewed the current edition of Larson’'sand the cases cited in
support of its statement that "when an employee suffers additional injuries because
of an accident in the course of a journey to a doctor's office occasioned by a
compensable injury, the additional injuries are generally held compensable.”
Larson's,Vol. 1813.13(1997). The facts of the mgjority of the cases cited for this
proposition arefor injuriesincurred whilethe employee wastravelingen routeto the
appointment, at the doctor's office, or traveling back to the workplace after the
appointment was over. Thus, the causal link between the second accident to the

employment was sufficient to find it compensable as arising out of and in course of
employment.

3Additional case law in a majority of other jurisdictions support coverage under like
circumstances. See Annotation, Workers' Compensation: Compensability Of Injuries Incurred
Traveling To Or From Medical Treatment Of Earlier Compensable Injury, 83 A.L.R.4th 110 (1991)
and 82 Am.Jur.2d, Workers Compensation §292 (1992).
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Bear, Id. at 557 f4. The court found the employee in Bear to be outside the genera rule, however,
because thetrip to the doctor was on the way home and incidental to the trip home after work. The
decision did not preclude coverage under all circumstances as when the injury took place on atrip
to the doctor. "A subsequent medical appointment for treatment of a prior work-related injury may
fall within the scope and course of employment ... [but not] when injuries [were] received while
traveling homefromamedical appoi ntment." Id. at 558. Bear doesnot support the broad contention
argued by the appellee.

For the reasons expressed above the decision of thetrial judge is reversed. This caseis
remanded to the Chancery Court of Rutherford County for further proceedings consistent with this

decision. Costs are taxed to the appellee.
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JUDGMENT
This case is before the Court upon the ertire record, induding the order of referral to the
Special Workers' Compensation Appeal sPanel, and the Panel’ s M emorandum Opi nion setting forth
its findings of fact and conclusions of law, which are incorporated herein by reference.

Whereupon, it appears to the Court that the Memorandum Opinion of the Panel should be
accepted and approved; and

Itis, therefore, ordered that the Pand’ sfindings of fact and conclusions of law are adopted
and affirmed, and the decision of the Panel is made thejudgment of the Caurt.

Costswill be paid by the gppédl ee, for which execution may issueif necessary.

IT ISSO ORDERED.

PER CURIAM



-10-



-11-



